Commentary

Biochemical Aggression—The Legal Dimensions

Several lines of research—most notably
investigations of premenstrual syndrome
(PMS) (SN: 12/11/82, p. 380), and hair
analysis of violent men and boys (SN:
8/20/83, p. 122) — suggest there may be
biochemical underpinnings to rage that
render certain victims unable to control
their actions. Of these, the correlation be-
tween violence and trace-metal abun-
dances in hair currently appears to be the
candidate most likely to prod the nation’s
criminal-justice system into re-evalua i
what it does with certain violent ol
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Today, depending on where the incide
occurred, the violent offender may not be
found guilty. Under the law there are two
requirements for guilt, Fishbein explains:
the commission of the act, and an intent to
commit the act. Since witnesses would es-
tablish that Smith had killed his colleague,
only intent would be at issue. And in juris-
dictions that subscribe to the American
Law Institute (ALI) Model Penal Code’s
definition of “defense by reason of insan-
ity,” Smith’s lawyers would have good rea-
son to use this defense. (Roughly 30 states
and all federal courts have adopted an in-
sanity defense patterned after the ALI
model.)

Bruce Ennis, formerly the chief defense
attorney for the American Civil Liberties
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Union and now a partner in a Washington,
D.C., law firm, has become active in the
national debate over reform of the insanity
defense. Explains Ennis, under the ALI's
test for insanity, “Even if you committed
the act, you will not be held criminally re-
sponsible if you lack substantial capacity
to apprecnate or know the wrongfulness of
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stupid,” Ennis says, “but the laws do not
permit treatment of people found guilty,
but who are also mentally ill, as easily as
they permit treatment of people found not
guilty because they're insane.” Fishbein
puts it another way: Judges usually don't
have a legal precedent for remanding
criminals with physiologically mitigating
disorders into therapy, she says, “even
though they may see the rationale behind
it and the need for it.”

John Monahan of the University of Vir-
ginia Law School in Charlottesville argues
whether Smith would even be eligible for
the insanity plea: “Whether [Smith’s attor-

neys] would succeed would depend on
whether the courts were willing to call his
condition mental disease,” he says. Should
the courts not buy the argument that lack
of control constitutes a form of insanity,
Monahan says that states could develop a
biological corollary to the insanity de-
fense. He notes, however, that such forms
of defense would not let one free, as self-
defense does. “It's simply a defense which
vould funnel you into another system of
ol,” he says. And what many people
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dual’'s potential for violence or
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al behavior, psychology or psychiatry

~ “have been wrong at least two times out of

three,” Ennis says. “So if there were some
better way to predict it, based on chemis-
try, that would be a really new, important
and astonishing development.”

Finally, what if a person with diagnosed
metabolically mediated rage committed a
crime while allegedly undergoing
therapy? Would there be any sure-fire test
to detect whether the individual had
skipped the medicine and reverted back to
his or her former antisocial ways? Or
might the medicine have failed?

It's with thorny issues such as these that
the criminal-justice system will have to
grapple if Walsh's hypotheses are
confirmed. —Janet Raloff
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