Silkwood—The Legal Fallout

An important precedent has been set in what some are calling the Supreme Court’s first antinuclear decision

ntil last month, regulation of nu-
U clear safety within the United States

was generally believed a responsi-
bility reserved exclusively for the federal
government. But a controversial 5-to-4
decision by the Supreme Court appears to
have changed that. Contrary to the way
the decision Silkwood vs. Kerr-McGee has
been widely portrayed, the important legal
issue was not whether an individual —or
in this case, her heirs — could receive
compensation for radiation contamina-
tion or injury. Rather, it was about whether
punitive damages — the tort-law equiva-
lent to a civil fine—could be levied against
members of this highly regulated industry.
Because punitive damages are regulatory
in nature, a case can be made, as four of
the nine Supreme Court justices did in this
instance, that allowing punitive damages
gives states and private citizens sitting on
a jury a right to establish de facto regu-
latory policy. This is what makes the Jan.
11 ruling so powerful.

Karen Silkwood was a laboratory
analyst at a Kerr-McGee Corp. nuclear-fuel
fabrication plant near Crescent, Okla.
Shortly before her death in 1974, Silkwood
was involved in a sequence of plutonium-
contamination episodes (see sidebar).
Silkwood died in an auto accident during a
time when she was gathering evidence of
alleged plant-safety violations; her family
decided to sue Kerr-McGee over the con-
tamination incident. In the jury trial in
Oklahoma, which lasted three months,
lawyers representing Silkwood’s father
and children elicited testimony from wit-
nesses that suggested the Kerr-McGee
plant where Silkwood had worked did not
always comply with Nuclear Regulatory
Commission (NRC) safety regulations.

The Silkwood attorneys argued that
Kerr-McGee was negligent in assuring
worker safety. Although NRC did not ac-
tually catch the company jeopardizing
safety, the attorneys charged that the plant
managers nonetheless recklessly en-
dangered not only workers, but also the
local community. As such, the jurors were
instructed by the court to consider award-
ing punitive damages if they found Kerr-
McGee guilty of contaminating Silkwood
and her property. Explained the trial judge
to the jurors: “The basis for allowance of
punitive damages rests upon the principle
that they are allowed as a punishment to
the offender for the general benefit of so-
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ciety, both as a restraint upon the trans-
gressor and as a warning and example to
deter the commission of like offenses in
the future.”

But by attempting to deter future behav-
ior, punitive-damage awards act as a fine
imposed upon lawbreakers. Kerr-McGee’s
lawyers argued that under the Atomic En-
ergy Act of 1954, only the federal govern-
ment—in this instance, the NRC—had the
right to punish those who broke nuclear-
safety laws. Punitive damages were there-
fore illegal, they said, because such dam-
ages tread on NRC’s exclusive regulatory
domain.

In fact, the jury found Kerr-McGee guilty
and awarded the Silkwood estate $10 mil-
lion in punitive damages, $500,000 to
compensate Silkwood for personal in-
juries and $5,000 to cover the cost of con-
taminated furniture and possessions that
had been destroyed.

Kerr-McGee appealed the larger awards
to the U.S. Court of Appeals for the 10th
Circuit. There the court dismissed the
$500,000 award, ruling Silkwood’s con-
tamination was work related and therefore
compensable only under the state work-
er's compensation law. The court also
threw out the punitive award, agreeing
with Kerr-McGee that such an award put
the jury and state in a position of regulat-
ing nuclear safety.

hat latter ruling, appealed to the Su-
I preme Court, was overturned. Citing

the Price-Anderson Act (a 1957
amendment to the Atomic Energy Act,
which set a limit of liability for insuring
commercial power plants against poten-
tially bankrupting incidents), Justice
Byron White says it was obvious “Con-
gress assumed that persons injured by nu-
clear accidents were free to utilize existing
state tort-law remedies.” (Tort law is that
dealing with civil remedies for wrongful
acts other than breach of contract.)

Writing on behalf of the majority, White
notes “Kerr-McGee focuses on the_differ-
ences between compensatory and puni-
tive damages awards and asserts that, at
most, Congress intended to allow the
former. This argument, however, is mis-
directed,” he says, “because our inquiry is
not whether Congress expressly allowed
punitive damage awards.” He says, “Con-
gress assumed that traditional principles
of state tort law would apply with full force
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unless they were expressly supplanted.”

Observes Bob Alvarez, director of the
Environmental Policy Center’s nuclear
power and weapons project in Washing-
ton, D.C., “In a way, the Silkwood case is a
bellwether for what I think is the single
most important factor shaping nuclear
policy in this country — the growing ten-
sion between states and the federal gov-
ernment over the siting and regulation of
nuclear facilities.” He says, “It was no
coincidence that 16 states signed on as
amicus curiae [friends of the court] to the
Supreme Court briefs on the side of the
Silkwoods.”

ob Hager is a partner in the Christic
Institute, a Washington, D.C.,

public-interest law firm that repre-
sented the Silkwoods. He also recruited
the states and drafted one of two briefs the
states signed onto. Hager now believes the
Supreme Court would in fact have ignored
the Silkwood case had it not been for the
states’ involvement. Explains Hager,
“Silkwood is generally perceived as an
antinuclear case, and the Supreme Court
has always been very pronuclear. So to
avoid the appearance of this being an
antinuclear case, we put the issue before
the court as one coming from the states
instead of from Bill Silkwood [Karen’s
father].”

This issue of states’ rights was not only a
useful ploy but also a valid debating gam-
bit. Alvarez says, “There is a general trend
to allow states to assert more control over
the nuclear industry.” He cites, for exam-
ple, a decision by Congress to give states
veto power (subject to House and Senate
override) in the selection of waste-
repository sites under the Nuclear Waste
Policy Act (SN:1/1/83, p. 6). Then there is a
1977 amendment to the Clean Air Act that
allows states to set stricter ambient-
radiation limits than the federal govern-
ment. In the amendment, Alvarez notes,
Congress stated that it saw itself as over-
turning a Supreme Court ruling in which
federal law preempted the states. With the
Silkwood case, Alvarez says, the high court
finally acknowledges the mood of the
Congress: to let states have some say in
deterring negligence in radiation safety,
even if it means giving states an indirect
form of regulation.

“I think that [the regulatory aspect of
punitive awards] bothered the majority as
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The Silkwood incident

Karen Silkwood joined Kerr-McGee's
Cimarron facility outside Oklahoma City
on Aug. 5, 1972. She was 26, a divorced
mother of three and excited at the pros-
pect of earning $3.45 an hour as a lab
technician grinding and polishing
plutonium. Having taken high school
and college courses in advanced
chemistry, trigonometry, physics, zool-
ogy and radiology, she was better edu-
cated than most of those with whom she
worked. Moreover, she had always
dreamed of a career in science. And
here it was, making fuel pellets for the
power plant of the future — an experi-
mental fast-breeder reactor.

That first flush of enthusiasm began to
wear off during a strike in November
1972. But the real turning point came in
May 1974 when Silkwood saw a co-
worker keel over on the job. Health of-
ficers fumbled in attempts to revive the
worker with smelling salts, then brought
in an oxygen tank, which was broken.
Enraged by the episode, Silkwood
started complaining. Leaders of her
union local heard her and immediately
recruited the scrappy Silkwood to repre-
sent them in upcoming contract talks.

Two months later, Silkkwood became
contaminated with plutonium in a pair of
accidents—one involving a vacuum that
hadn’t been properly cleaned, another
due to a leaking glove box. Encouraged
by leaders of her union local, she began
collecting details of other problems
about the plant — equipment not up to
code, procedural violations and the like.
There were 39 specific items on her list

Karen Silkwood and her children

when she and other activists from the
local met in Washington, D.C., with rep-
resentatives of the Oil, Chemical and
Atomic Workers Union in late Septem-
ber. Hearing her allegations, the union
officials decided to get proof; on the spot
they recruited Silkwood as a spy. She
was asked to get radiographs of “doc-
tored” fuel pellets and photocopies of in-
criminating documents. In seven weeks
she was to turn these over to one of the
union representatives, Steve Wodka,
who would in turn make them available
to a New York Times reporter.

But a week before the meeting was to
occur, Silkwood again became involved
in a series of contamination incidents.
When the source of the contamination
remained elusive, a company decon-
tamination squad accompanied her
home. They found high levels of
plutonium in Silkwood's bathroom, bed-

room and kitchen—the highest readings
came from food in the refrigerator.

After a week of tests to monitor
internal-body contamination at Los
Alamos Scientific Laboratory, Silkwood
returned to work. She was last seen
alive at a meeting of her union local, car-
rying amanila folder. On her way to meet
with Wodka and the New York Times re-
porter, Silkwood’s car careened off a
road. She died instantly. But the manila
folder that she had been carrying only
minutes earlier never turned up. A sub-
sequent inquiry by a private auto-
accident investigator suggested her car
might have been forced off the road by
another vehicle.

The official police report ruled Silk-
wood's death an accident, most likely
from sedative-induced drowsiness. Her
friends scoffed at that; being a frequent
Quaaludes user she wouldn’t have been
that drowsy from a single pill, they say,
especially with her excitement at finally
turning over the secret file. To this day,
the issue remains unresolved.

Silkwood's family sued Kerr-McGee
for the November contamination inci-
dent. Though the Supreme Court over-
turned the appellate court’s dismissal of
punitive damages, it is unclear what
share of the $10 million award, if any, that
Silkwood's estate will collect. The whole
issue of whether the jury trial substan-
tiated the wanton recklessness required
for justifying a punitive award must be
reviewed by an appeals court, together
with several other legal disputes.

— J. Raloff

well as the minority in this case,” says
Gerald Charnoff, a Washington, D.C., attor-
ney experienced in radiation-compensa-
tion suits. “That 5-to-4 vote would tell you
that some pretty bright judges, regardless
of their political views, look at the ques-
tion in different ways.” Moreover, Charnoff
says, “It seems to me that the majority’s
reasoning was not as strong as the minori-
ty's.”

In part, Charnoff is referring to the way
dissenting justices Harry Blackmun and
Lewis Powell marshalled logic to demon-
strate why punitive damages can be seen
as a form of regulation —an issue the ma-
jority opinion sidestepped altogether.

In a dissent, Blackmun explains “Con-
gress intended to rely solely on federal ex-
pertise in setting safety standards, and to
rely on states and juries to remedy what-
ever injury takes place under the exclu-
sive federal regulatory scheme.” Punitive
damages, however, “are calculated to
compel adherence to a particular stand-
ard of safety—and it need not be a federal
standard,” he says. Because NRC'’s investi-
gation of the Silkwood incident failed to
turn up a punishable violation of federal
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law by Kerr-McGee, Blackmun argues that
the Silkwood case points out that adher-
ence to federal law is not protection from
large punitive actions in state courts. As
such, the threat of these suits could en-
courage if not compel licensed firms to ig-
nore federal laws in deference to state-
imposed de facto regulations, Blackmun

writes.
P Pacific Gas and Electric (PG&E)

case, the Supreme Court addressed
directly under what conditions state laws
were preempted by federal powers in nu-
clear regulation (SN: 4/30/83, p. 279). And
the high court held that all regulatory
powers except those that had been “ex-
pressly ceded to the states” were the ex-
clusive responsibility of the federal gov-
ernment — seemingly a direct contradic-
tion to the majority opinion issued in
Silkwood.

So what does all this mean in practical
terms? Observes Linda Hodge, general
counsel for the Atomic Industrial Forum, a
trade group representing nuclear utilities,
“Plaintiffs are now somewhat more moti-

owell adds that only last April in the

vated to claim punitive damages in radia-
tion cases. The simple publication and
publicity surrounding Silkwood has done
that all by itself.” Hodge finds even more
“disturbing” the Supreme Court’s sanc-
tioning of de facto regulation through
punitive-damage awards. This “allows
juries to arrive at a judgment about what
the appropriate standard of care is in
these situations, and they [the juries] can
completely ignore valid federal regu-
lations,” she says. Ordinarily, she explains,
“In the view of most tort authorities, com-
pliance with a federal regulation is some
indication of lack of fault.”

o Hager, the Silkwood decision po-
tentially opens the way for states to

expand their role in nuclear safety.

He said he has already been working witha
citizen committee in Dauphin Co., Pa. —
where Three Mile Island (TMI) and Harris-
burg are located — to draft a local ordi-
nance limiting radioactive emissions from
the two TMI reactors. The law would im-
pose fines for noncompliance. Asked
whether the proposed limits would be
Continued on page 79

75



Go on line in the world’s fastest growing technology.

NEW! DATA COMMUNICATIONS

TRAINING FROM NRI

Practical training includes

computer, modem, test
instruments, and access to exclusive NRI
communications network

Satellites. . .microwave. . .fiber optics. . .dedicated
land lines. Suddenly the world is communicating ina
new and different way, via digital data systems.
People talking to computers. . .computers to com-
puters. . .information is stored, retrieved, and
relayed in nanoseconds.

Industry, opportunities to triple

Data and telecommunications is already a $150 billion
industry and is expected to triple over the next five
years. One typical company has grown from $85 million
to $650 million. . .a 765% growth since 1978 alone.
The need for qualified technicians to install, maintain,
and service this enormous investment in high-tech
equipment is tremendous even now. Opportunities
and salaries can go nowhere but up and up.

NRI will train you at home

You can learn at home in your spare time to become a
data communications technician with NRI at-home
training. NRI will start you with the basics, build upon
your knowledge with easy-to-follow, bite size lessons to
take you into the world of digital data communications.
You'll learn what it takes to work on satellite, micro-
wave, fiber optic, and telephone data links.

And you'll learn at your own comfortable pace,
without classroom pressures or evenings away from
your family. Over the past 70 years, NRI has taught the
latest high-tech skills to aimost 2 million students to
become the world’s largest and most successful
school of its kind.

Hands-on training includes computer,
modem, breakout box and much more

NRI takes you far beyond “book learning.” As
part of your course, you receive plenty of
practical hands-on training that gives
TRS-80 is a trademark of the Radio
Shack division of Tandy Corp.

SM a service mark of Source
Telecomputing Corp., a sub-
sidiary of the Reader’s Digest
Association, Inc.

you real-world skills. You get the Radio Shack Color
Computer, with 16K memory to teach you the systems
and language of data communications plus you get an
operating modem to let you tie in with world-wide
communications networks.

You build your own RS-232C interface breakout box,
an indispensable installation and trouble-shooting instru-
ment you'll use your career. You receive a pro-
fessional digital multimeter and the NRI Discovery Lab,
where you construct solid-state circuits and demonstrate
practical applications of the theory you've leamed.

Exclusive NRI data network

You'll learn what data communications is all about
by actually becoming part of an operating network.
You'll go on line to “talk” to your instructor, take your
final exam by computer link, communicate with
other NRI students and leave messages on the NRI
“bulletin board.”

As part of your course, you'll also receive member-
ship in THE SOURCES™ , a regular $100 value. A phone
call ties you into computers loaded with instant news,
stock quotes, electronic mail, educational programs,
games, even discount shopping and travel reservations.

Move into the future, send for Free Catalog

You can't find training like this anywhere else. . .only
NRI trains you at home for an exciting and rewarding
career in the brilliant new world of Data Communi-
cations. Mail the coupon right now for our big catalog
of high-tech electronic careers showing all the
equipment you get, detailed lesson descriptions, and
career opportunities. Look it over and decide where you
want your future to grow. Act now. There's a real need
for trained data communications technicians.

Training includes all this equipment
you keep. .. computer, modem,
breakout box, digital multi-
meter and the exclusive NRI

Discovery Lab.

£ All Career courses

] T McGraw-Hill Continuing Education Center approved under Gl bil
e . 3939 Wisconsin Avenue * Washington, D.C. 20016 [ Check for details

' -ﬂ We'll give you tomorrow.

CHECK ONE FREE CATAL U Digital Electronics O] Appliance Servicing

CATALOG ONLY 5 Y ics » FCC 0 ive Servici

[ Data Communications Licenses ® Mobile CB e Aircraft ® Marine [ Auto Air Conditioning

(J Computer Electronics with Microcomputers 0O Industrial Electronics O Air Conditioning, Heating,

03 Color TV, Audio, and Video System Servicing (O Basic Electronics Refrigeration, & Solar Technology

[ Blectronics Design Technology [ Small Engine Servicing (O Building Construction

Name (Please Print) Age

Street

City/State/Zip

Accredited by the Accrediting Commission of the National Home Study Council

FEBRUARY 4, 1984

186-024

Continued from page 75

lower than existing federal ones, Hager
says, “At present the committee hasn't de-
cided, but it may well be. And if they do,”
he says, “that would likely make the next
case [testing the preemption doctrine] to
go before the Supreme Court.”

B ut Alvarez believes the Silkwood

decision is going to have a far big-

ger impact on the nuclear-weapons
program than the commercial powerplant
industry. “Compare the two,” he says.
“Which is older and committed the most
outrages? The Energy Department owns
280 nuclear facilities in some way dedi-
cated to nuclear weapons,” he says. “If you
look at who has generated the most
[radioactive] waste, in terms of volume,
and who has exposed the most people for
the longest time — it’s the Energy Depart-
ment,” he says.

Among pending defense-related suits
where the Silkwood precedent could have
an immediate impact, are:
® A suit being brought by 28 former serv-
icemen who were exposed to radiation
from the March 1, 1954, Bravo nuclear-
weapons test on the Marshall Islands in
the west Pacific. Because the Supreme
Court’s Feres decision prohibits serv-
icemen from suing the government for
military-related injury, they are suing pri-
vate contractors employed by the gov-
ernment to conduct the tests — and they
will be asking for punitive damages.
® Owners of range land near the Rocky
Flats nuclear-weapons plant outside Den-
ver. According to their attorney, Howard
Holme, the plaintiffs in McKay vs. the
United States allege that the plant’s opera-
tions contaminated their land and in so
doing reduced its property value. They
have made legal claims of negligence,
trespass and strict liability. (Strict liability
is when proof of damage — regardless of
intent or negligence of the accused — is
enough to prove guilt. It is particularly ap-
plicable when unusual chemicals like
plutonium are found, as in the Silkwood
case. Karen Silkwood’s estate collected
$5,000 in strict-liability awards for damage
to her apartment possessions. The mere
finding of plutonium there, which could
only have come from the Kerr-McGee
plant, made the company liable. And in
fact, of the three awards made by the jury,
only the strict-liability one was never con-
tested by Kerr-McGee.) Plaintiffs in
McKay, now awaiting trial, are asking for
$26 million in compensatory (actual)
damages, and $160 million in punitive
damages.

In addition, Alvarez says, “the last time |
looked, the federal government was being
sued in excess of $1 billion for damage re-
lated to fallout.” Not only have few of these
suits been settled, but their number is also
growing. Alvarez says that is why “it’s the
government contractors and the federal
weapons program that are really up
against the wall on this one.” O
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