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BENDING THE STICK

Pollution control by suasion

Under the Water Quality Control Act
of 1956, the Secretary of the Interior
can step in and order delinquent states
to clean up their pieces of interstate
waterways or face court action. But
before he—or more specifically the Fed-
eral Water Pollution Control Adminis-
tration (FwpcA)—can do so, a formal
series of conferences and hearings must
be held.

To those who regard the threat of
court action as a tool for getting states
to put their water in shape, last week’s
acknowledgement by the Department of
Interior that it decided to emphasize
personal diplomacy instead of confer-
ences and hearings constituted an aban-
donment of an aggressive water pollu-
tion control policy on the part of the
Administration. Assistant Secretary of
the Interior Carl L. Klein vehement.y
denies that this shift is a major policy
switch by the department. He sees it
instead, as an augumentation.

Specifically, under the Water Quality
Control Act, there are three legal steps
that the FwpcA must go through to force
a state to comply with a water pollution
edict. The first step is the conference
procedure, whereby evidence is pre-
sented to the state showing that harm
was being done to an interstate body of
water.

If the state refuses to accept the evi-
dence, then the second stage, or formal
hearing, must be held. Here, testimony
under oath is given. If at this stage no
acceptance is obtained, a court action
is instituted, and the FwPCA seeks a
cease and desist order against the pol-
luting activity.

By subordinating these proceedings
and employing informal, behind-the-
scenes talks to convert rather than to
compel, the Interior Department ap-
peared to some to serve notice that it
would rather switch than fight.

One person concerned with the shift
is Sen. Edward S. Muskie (D-Me.), a
leader in the fight against water pollu-
tion. Muskie, to put it mildly, is not
happy with the change. This shift, says
Muskie’s office “violates the idea of pub-
lic participation.” Or put another way,
without the public spotlight of the for-
mal conferences and hearings, states will
feel less disposed to spend the money
and press their industries to prevent or
roll back pollution.

The Senator was afraid something
like this would happen when he opposed
the transfer of the Fwpca in 1966 from
the Department of Health, Education
and Welfare to the Department of the
Interior. It was Muskie’s belief that the
dual aims of the Interior Department—
conservation and exploitation of re-
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sources—could conflict, but he reluc-
tantly went along with the switch.

Defending the use of personal diplo-
macy is Assistant Secretary Klein.
Sounding like a crack salesman with a
great product, Klein vigorously defends
using personal negotiations to augment
formal conferences and hearings. He
says he gets results that way. He cites,
as one prime example of his success with
informal negotiations, the recent U.S.
Steel Corp. agreement not to dump its
wastes in Lake Erie.

He sees avoiding the conferences and
hearings in the same way a good lawyer
tries to avoid going through a law suit to
achieve his objective. He has not ruled
out the formal conferences and hear-
ings. Where necessary, they will be in-
stituted. He still intends to keep them in
his armament, but “it is a weapon of the
last resort, and its edges should not be
dulled,” he says. “I will use everything
else before using that.”

Defenders of the soft over the hard
policy will meet their crucial test in
getting 25 states to comply with the
1965 amendments to the Water Quality
Act. These amendments to the 1956
act, required all states to submit water
quality standards by June 30, 1967, or
Washington would set them for them.
All the states have complied, but the
standards of 25 of them are still unac-
ceptable in parts, raising the prospect of
a vigorous Federal response.

As it stands now, the Fwpca has had
to do very little arm twisting. Of the 45
actions since 1956 which have reached
the conference stage, only five have
gone on to the second, or hearing stage,
and only one—against St. Joseph, Mo.—
has reached the court stage. Rep. John
A. Blatnik (D-Minn.), another water
quality advocate, attributes this record
—as do many others—to the fact that
Murray Stein, head of the office of en-
forcement of the FWpca, has effectively
presented the polluters with evidence of
their misdoing.

This was generally done in formal
conference, with the threat of further
legal action in the wings.

But it is now being interpreted as a
traditional reliance on negotiation. “The
record speaks for itself,” says Stein.
“It shows that we only had to go to
court once.”

But Muskie is not sure that, once
court action no longer hangs so closely
over their heads, the states and their
industrial constituencies will continue to
be so cooperative.

Klein himself is worried that he may
be forced to return to legal conferences
and hearings, now the word is out on
the new modus operandi. <>
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